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Abstract

The unification of the law at European level acts as a step which succeeds the nearby
processes and legislative alignment and implies that the laws of each Member State have
to adapt to the basic principles and the European legislation in force. Wingspan process
involves, firstly, a strong legal responsibility of Member States, in general, and of the
Romanian state, in particular, and this must be channeled mainly for adapting national
legislation to the requirements of European law, without neglecting the slightest obligation
to respect the legal standards developed at European level. In this context, liability, one of
the most important terms of the law, along with legal responsibility, prerequisite and
necessary, enable this process at all easy. European legal order and national legal order
are not mutually exclusive but they are intertwined in the direction of an uniform law in
the European Union, overpassing borders. The fact that the Romanian state is one of the
Member States of the European Union make it to be, primarily, a matter of law for the
European legal order, requiring both legal liability on its part, as far as legal liability. Thus,
it becomes imperative the following question: what happens if the romanian state is not
manifesting the above mentioned responsibility and violates European law? In other
words, will it respond for disregarding European law?
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Legal Liability and Responsibility — Inherent Values for the Member States

Legal liability is one of the most important terms of law, the concept of liability
being used in ancient times to establish social order within the group. Besides this, legal
liability completes the legal framework that is necessary for any subject of law. European
Union Member States are subjects of law for the European legal order, and this aspect
requires of them both the quality of their responsibility and the vocation of the legal
liability, so that the possibility of them being held legally liable could materialize.

Legal Liability and Responsibility — Distinct Concepts

The notion of legal liability has raised serious problems for those who have tried
to give a clear and complete explanation of this phenomenon, failing, up to the present
day, to come up with a universally accepted definition in the specialized literature, and
this is mostly owed to the lack of terminological unity concept. Legal liability is a matter
of great practical importance because it ensures the efficiency of the rule of law, stimulates
the attitude of compliance, establishing and maintaining the social order.

In this context, while liability involves the subject of law being aware of the legal
constraints that he might undergo in case of violation of the rules of law, responsibility
can only involve awareness of the duty that each subject has, to respect the rules.
Responsibility is also the instrument that regulates social relations. Gaining measure of
responsibility, the subject of law ceases to be in a position of absolute obedience and
unapprehended submission to the rule of law, acquiring the status of ‘factor which relates
to the norms and values of a society actively and consciously” (Tandsescu, 2007: 3). Since
the border between the two concepts (legal liability, respectively legal responsibility) is
so fragile, largely due to the similarity in terminology in some legal systems, it appears
that sometimes the two concepts are mistaken. This happens all the time in French law,
for example, which does not distinguish between responsibility and legal liability, and
only sporadically, in the Romanian legal doctrine, even if the latter is greatly influenced
by the French legal language. Moreover, the confusion never occurs in the English legal
system, as terminologies are different for the two concepts (liability and responsibility).

Liability and responsibility, present in all branches of domestic law, could not
have avoided European law. Since the foundation of the legal responsibility is the lawful
conduct of the subject of law, it follows that his purpose can be no other than ensuring the
legality and order at the European law level.

The Romanian State as a Responsible European Actor

For any State that "applied"” for this living structure called the European Union, the
approximation of national legislation with European regulations is "a necessary process"
(Mazilu, 2005: 4), an imperative that derives primarily from its choice to become a
member of communities which have their own supranational legislation. Romania has
assumed this obligation when it decided to be one of the greatest actors in Europe and
signed the European Agreement establishing an association between it, on one side, and
the European Communities and the Member States, on the other side. The agreement was
ratified by Romania by Law no. 20/1993 and devotes a chapter especially to the
approximation of law (Chapter 111 of Title IV), and the concerned areas to be subject to
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approximation are established by art. 70, and they refer mainly to economy, banking,
labor, protection of humans, animals and plants.

Also, the Romanian State had a representation of how important was the
obligation to meet the necessary requirements to integrate into the European structure
since the official launch of the application for membership in June 1995. Along with other
authors (Puscas, 2003: 12), we argue that absorbing the European Union regulations
represented, along with economic, social and political conditions, one of the criteria
needed to be met by the candidate countries to the European Union, and this is due, mainly,
to the importance given to the legal system in the context of European integration. Taking
its role very seriously, Romania has shown, since then, an active attitude, drafting several
strategies and programs that facilitated the adoption of regulatory acts corresponding to
the Community law. Some acts and actions are those such as the National Strategy of
Snagov for accession (adopted in June 1995), the National Programme for Legislative
(adopted in 1996), the National Programme for the Adoption of the Acquis
Communautaire (adopted in December 1997) the National Programme for Accession of
Romania to the European Union (NPAR, adopted in May 2000 and updated in June 2001
for the period 2001-2004), the National Strategy for Economic Development of Romania
for medium term (adopted in 2000), the Pre-Accession Economic Programme (PEP,
adopted in September 2001 and sent to the EU). At the same time, there were created
institutions and administrative structures to ensure the implementation of the new
legislation.

Open in the first half of 2000, the negotiations for accesion were completed by
the end of 2004, when the Council of Europe marked the end of them. Following
negotiations and sustained efforts made by the Romanian state, Romania joined the
European Union on January 1, 2007 after the Treaty of Accession that was signed on April
25, 2005, was ratified by all Member States. From this moment on, the Romanian state
became a subject of European law, a special subject of law, whose rights and obligations
manifest themselves in two ways: on the one hand, in relation to the entity which is now
part of, the European Union, and, on the other hand, in relation to the other Member States
and its own citizens, who are now European citizens. However, no matter how the issue
is regarded, the fact is that the Romanian state should be aware that it has a duty to comply
with all obligations deriving from its new capacity, and this basically means that it
becomes a responsible subject of European law. Furthermore, it follows that its entire
existence will be subject to the purpose of bringing existing legal systems within the
European structure and feeding "a relationship in harmony with the community goals of
all Member States™ (Boulois, 1991: 191). This new vision is based on the support of all
political and social forces, targeting the country's solid anchoring in the European values
system, the development of the Romanian society on the principles of democracy, rule of
law and market economy, able to ensure social stability and prosperity of citizens and
nation (Ungur, 2006: 393).

Legal Resposibility of the Romanian State for a Uniform Law at European
Level

The unification of the law at European level acts as a step which succeeds the
nearby processes and legislative alignment and involves, firstly, a strong legal
responsibility of Member States in general and of the Romanian state in particular and this
must be channeled mainly for adapting national legislation to the requirements of
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European law, without neglecting the slightest obligation to respect the legal standards
developed at European level. The European legal order and the domestic legal order are
not mutually exclusive but are interconnected in the direction of unification of law in the
European Union, breaking border barriers.

European Legal Order — Source of Obligations for the Romanian State

The legal order is seen as "a state of relations that anchors due to strict compliance
with the legal provisions by all citizens and state bodies and it is provided by law"
(www.rubinian.com/dictionary). In lack of order, the disorder takes its place, "the
deviation from regularities" (Mihai & Motica, 2001: 237), and for that matter to be
avoided, it is necessary that every subject of law always acts responsibly. The issue of the
legal order, in general, and the European legal order, in particular, is an inexhaustible
theme that arises alive controversy today. The European society, in order to survive, needs
stability and safety, it needs to be ensured that the activity of subjects of law will be held
naturally and that their rights will be respected. However, this order cannot be achieved
unless it is inspired from a higher moral ideal, and this ideal can only be “the idea of
justice" (Valimarescu, 1999: 68-69). But, for positive European law to create truly legal
order, it must be effective. "Efficiency is absolutely essential to the transformation of a
moral order into legal order" (Danisor, Dogaru, Danigor, 2006: 467). Legal order, in its
meaning accepted at the level of the doctrine (Mihai, 1996: 96; Craiovan, 1993: 119),
requires an ordering of the behavior through legal rules and legal responsibility plays a
key role in this regard. The novelty that the Romanian state experiences is that after
Romania joined the European Union, the domestic legal order is added another legal order,
the European one, which integrates into the legal system of the Member States and which
imposes itself on the national judicial bodies . Consequently, its behavior must adapt to
this legal order, and the legal responsibility concerns its attitude towards both of them, for
now we cannot speak of one without invoking the other. In fact, we are witnessing "an
integration of the Romanian legal system into the Community legal order, which thus
becomes a complement and, at the same time, a measure of national law “ (Rusu &
Gornig, 2009: 1) and the balance between these two legal orders is provided by the Court
of Justice of the European Union, through its jurisprudence. Moreover, the Court of
Luxembourg confirmed the idea of the supremacy of the Community legal order with the
judgment in Les Verts case (Case 294/83), on which occasion it stated that "The European
Community is a community of law in which neither the Member States nor their
institutions escape the control of the conformity of their acts with the Constitutional
Charter, which is the Treaty ".

European Union law requires discharge in good faith of the obligations arising
from treaties (Rusu & Gornig, 2009: 54). As lhering stated, "the law is an uninterrupted
work, a work not only of the state authority but of the entire people™ (Ihering, 1938: 270).
Comparing the old thinking to the new aspects circumscribed by the European structure
particularities, we can say that, in the same way, the statutory regulation activity of the
European Union is not sufficient, but it is just as necessary that Member States recognize
the importance of voluntary compliance with these standards. Legality, as state of affairs
imposed by the new legal reality, involves a certain discipline from the Romanian state,
its lawful behavior being the result of a right and conscious decisions, in other words,
responsible. Only in this way, with the consciousness of the duty to respect the positive
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law, both domestically and at European level, our state is involved in the creation and
maintenance of the legality of the European legal order.

Romanian State Participacion in the Unification of the European Law

European law evolves towards the legislative unification in all areas, without
underestimating the rules at national and even local level (Apostolache, 2013: 98). "It does
not reject, but encourages local autonomy in all shapes and stances"” (Apostolache, 2013:
98). Rightly, it is noticed within the doctrine that the promotion of European order is not
done against existing values, but for their defense and development, aimed at establishing
"a system of protection of traditional values of European culture and civilization" (Mazilu,
2006: 96), contributing to the "development and enrichment of universal culture and
civilization" (Mazilu, 2006: 96).

Uniform European law implies that the laws of each Member State have to adapt
to the basic principles and the European legislation in force. The relation of the European
law with the Romanian legal system is influenced by the two principles that are actually
the pillars of the European legal order: the principle of European law supremacy and the
principle of integration of European law into national law of the Member States (Eremia,
2006: 45). In this context, efforts must be made to approximate national legislation with
European law. However, the harmonisation of legislation is an ongoing process that
evolves in the context of the integration itself. Following the signing of the Treaty of
Accession to the European Union, each Member State is faced with the issue of integration
into the European structures, and in order to make this possible, they must make all
necessary efforts to ensure full compatibility of national regulations with the European
law, by modifying or supplementing national laws. According to a study (Bellis, 2013:
www.fco.gov.uk), all Member States encountered problems when transposing EU
legislation, which were comparable in certain situations, and these difficulties come
mainly from the lack of knowledge when it comes to concepts and terms used .

Under the provisions of art. 4 of the Treaty on the European Union, "Member
States shall adopt any general or particular measure to ensure fulfillment of the obligations
issued from the Treaties or resulting from the acts of the institutions of the Union".
Consequently, each Member State is responsible for the implementation of the European
law in the domestic legal system, and this can be fortunately achieved by meeting the
deadlines set for transposition of the Directives, by the proper application of regulations
and by of national legislation to meet European legal principles and rules. Regarding the
Romanian legal system, there must be noticed that Romania makes an effort to purify the
Romanian legal system in the way that it is unified with the European law. According to
a study (Popescu, www.mdlpl.ro), on the 25th of September 2000, there were 6149
regulatory documents in force, of which only 348 were issued between 1864-1989. These
latter laws remained in force after the repeal of most documents dating from the period
before 1989, but they have been modified in order to be adapted to the effective legislation
and, gradually, most of them have been also repealed. Unfortunately for our state of law,
there are still some old regulatory enactments that are encountered today. As an example
for this, we can mention Law no. 58/1934 (the law of bills of exchange and promissory
notes), which entered into force on 01.06.1934 and, although it has undergone numerous
changes over time, it continues to regulate commercial legal relations, for it has never
been repealed. As considered, "the European law is not a perfected international law, but
it belongs to a different legal universe” (Combacau, 1991: 56), which requires training
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actions from Member States. Thus, the Romanian state began preparing the national legal
order by constitutional revision in 2003, as the Constitution of Romania of 1991 contained
no reference to relations between Romanian law and European law. The reform
undertaken in 2003 created the ground required for the implementation of European
legislation because it expressly included the principle of separation and balance of powers,
established numerous guarantees for the exercise of constitutional rights and the rights of
citizens and rules to ensure the proper functioning of state institutions. Based on the
enthusiasm with which the constitutional reform was regarded (Duculescu, Adam, 2004:
14) and the benefits it brings in order to approximate the Romanian Constitution
provisions with the European legal order, but also based on the entire subsequent
legislative activity, serving the same purpose, we can say that it was reasonable to state
that Romania is "an obedient student” (Elias, Cioclei, 2012: 97-114) in terms of adapting
national legislation to European standards. The support testimony consists of numerous
laws enacted for this purpose, but also recently adopted codes. No less important is the
fact that in the "Statement of Reasons™ that comprise the latter, there is mentioned, among
objectives, the implementation within the national legal framework of regulations adopted
at European level, and those of the Romanian law with the legal systems of the other
Member States.

Also, the concern of the Romanian state for adapting national legislation to
European law lies in the intense activity of the Romanian legislator, concerned to issue as
many laws compatible with EU law as it can. Its legal responsibility seems to be required
more often in the private law section because here it operates a large number of European
legal acts. | believe, however, that the same importance should also be given to the
criminal law area, taking into account the direction of development of European law,
which, after the Treaty of Lisbon, has placed human rights at the center of its concerns
and enables the opportunity to use criminal law. This aspect is considered, rightly,
indispensable to ensure effective EU policy (Barbe, 2011: 438 and seq.), and the areas that
the criminal law of the European Union covers circumscribe a free, safe and just space, a
genuine "Europe’s large construction site™ (Beauvais, 2010: 721-725).

In total agreement with the claim that the appropriate and correct application of
EU legislation is essential to maintain a strong foundation of the European Union and to
ensure obtaining the expected impact of European policies that favor the citizens (Dimitiu,
2013: 13), it should be added that the idea of Member States liability becomes
unavoidable and desirable. We can therefore state that the Romanian state has two feelings
about European law. First af all, it manifests legal responsibility, in other words it relates
to the legal value which is in the content of European legislation and acknowledges that it
has a duty to obey it in all aspects of its existence, shaping its laws in this respect.
Secondly, and inevitably, it experiences legal liability, meaning that it relates to the effects
of European law, realizing the consequences that any disregard of it may draw.

Legal Liability of the Romanian State for Non-Compliance with EU Law

Application and control of enforcement of EU law involves many factors:
European institutions, Member States, including the authorities and courts of local and
regional level (Dimitiu, 2013: 12). However, for various reasons, different problems may
arise during the application of European law, and the European Commission retains, as
main reasons, the lack of attention from Member States in the correct interpretation of the
legislation, delaying implementation of activities and notification of national transposition
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measures, choice of procedural options (European Commission, 2007). In light of the
above, the next question appears inevitable: what happens if the Romanian state does not
prove the responsibility it is supposed to, and it breaches European law? In other words,
will Memebr States and, implicitly, the Romanian state account for disregard of EU law?

The treaty on the Functioning of the European Union describes, in art. 258, in
very general terms, the violation by Member States of the obligations they have according
to the Treaties. Regarding the situations that may constitute grounds of legal liability, the
doctrine has conducted several studies (Otel, 2006: 57; Voicu, 2010: 104; Rusu, Gornig,
2009: 129-130), but, according to a detailed analysis ( Craig, de Blrca, 2009: 556 et seq.),
"certain types of violations are more often the subject of infringement actions than others."
According to that latter study, Member States shall be held liable for breach of the duty of
loyal cooperation provided for in art. 4 of the Treaty on European Union, for the
inadequate implementation of European legislation or persistent breach thereof, for breach
of a positive obligation to ensure the effectiveness of EU law as well as for the actions and
omissions of the internal institutions of the Member State. Also, it was rightly estimated
that, to these types of violations, there are also added the situations in which, by the action
or omission of the Member States, either a regulation of the European Union (primary or
secondary), a general principle of law or a public international law regulation applicable
in the European Union is disregarded (Rusu, Gornig, 2009: 130; Dumitriu, 2013: 14).

On the other hand, an explanation in this regard comes from the Court of Justice
of the European Union (the European Court of Justice, under its previous name) which,
through its jurisprudence, established the principle of states liability for failure or
misapplication of the European law by the Member States, irrespective of whether such
act is imputable to the legislative, administrative or judicial authority of the Member State
(C-167/73, Commission v France; C-392/06, Commission v Ireland). Thus, it consistently
held that any Member State will be responsible for failure to transpose directives (C -6/90
and C -9/90, Francovici v. Italy; C-22/87 Commission v Italy), for incorrect transposition
of a directive (C-392/93 The Queen v. H.M. Treasury, ex parte British
Telecommunications) but also for violation of primary law by the national legislator (C-
46/93 and C-48/93 Brasserie du Pechéur v. Germany and The Queen v Secretary of State
for Transport ex parte Factortame). The year of 2003 brought, with the decision Kdber
versus Austria, a new form of liability of Member States, including liability for violation
of Cummunity law by domestic courts adjudicating a cause in final analysis (C-224/01,
Kober vs. Austria). The Court also outlined the criteria of states liability for legislative
and administrative acts (C-424/97 Salomone Haim vs. Kassenzahnarztliche Vereinigung
Nordrhein; C-224/01, Koéber vs. Austria) and judicial acts(C-173/03, Traghetti del
Mediterraneo v Italy) contrary to Community law. In recent doctrine it is righteously
argued that, although this form of legal liability of Member States, creation of the Court
of Justice of the European Union fails to provide effective protection for the interests of
individuals, it is nevertheless desirable that these means of appeal are introduced in the
Constituent Treaties (Rusu, Gornig, 2009: 172).

The intervention of the Court of Justice of the European Union is welcome and it
brings forth the obligation of Member States to review their national regulations on state
liability. However, the Court has shown that the provisions of national law on State
liability cannot hinder or make impossible the claims for damage of individuals, Member
States being obliged to repair to individuals any damage resulting from failure to transpose
the directive. In this respect, it is irrelevant whether the State's liability is committed under
a national law or under Community rules on the liability of states. Thus, the doctrine
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correctly states that in those cases where national law does not involve state liability for
damage brought to the individual by not applying Community law, the claims of the
individual will be based on Community law regulations (Rusu & Gornig, 2009: 166).

Regarding the Romanian State liability for violation of the European law, it seems
to be a regular customer of the European Commission, this "guardian of the Treaty"
(European Commission, 2002) as it calls itself, which repeatedly noted the failure of
Romania to fulfil its assumed obligations. Thus, regarding Romania, there were triggered
numerous infringement finding actions and it received, with time, as many reasoned
notifications for failure to transpose directives, the infringement procedure often being
triggered. However, according to a publication (www.ziare.com), Romania is below the
EU average in terms of the number of infringement finding actions regarding the single
market (infringement procedures) that the European Commission has launched against it,
and the Romanian state has currently no adjudgement to the Court of Justice of the
European Union regarding the transposition of EU directives.

Also, by 2014, the European Commission has started nine times the infringement
procedure against Romania for regulatory documents contrary to European law (www.
ec.europa.eu), which were considered to be discriminatory, but each time the procedure
was closed because, meanwhile, the Romanian State has modified the legislation as it was
supposed to. It is true that the infringement procedure is "an original mechanism, which
monitors the compliance with EU law, ensures its supremacy to domestic legal systems
and, last but not least, it guarantees the continuity and stability of the mechanisms
necessary for the functioning of the EU" (Steel, 2006: 54), but it is no less true that if this
procedure was completed, the condemned state would be financially shaken and its
authority to the civil society would be severely affected.

Therefore, this phenomenon should be at least dimmed, and the Romanian state
will manifest more legal responsibility and will pay more attention to the European law,
as regards both the transposition of Directives and also the issuance of regulatory
documents in full agreement with the principles and legislative acts of the European law.
In this way, a possible conviction by the Court of Justice of the European Union can also
be avoided, especially since the financial penalties are very high and they would be
particularly onerous for the Romanian state. For example, when the European
Commission decided to continue infrigement procedure against Romania and other four
state, for lack of transposion of Directive 2010/63 / EU on the protection of animals used
for scientific or educational purposes, there were proposed penalties of more than 150 000
euro/ day, and when it was started the infringement procedure against Romania for partial
transposition of EU directives on electricity and gas, the Commission proposed a daily
penalty of 30 228.48 euros for each partially transposed Directive.

We personally believe that these amounts are just too high, given the financial
possibilities of the Romanian state. Even though art. 260 of TFEU provides for a penalty
to the State which has not complied with a judgment of the Court, by which the
infringement was detected, and the Commission shows that these penalties should be
dissuasive and it shows three criteria to be taken into account when determining them (the
grossness of the obligation of the Member State plus the invasion of the Court's judgment,
the duration of the infringement and deterrence of future violations), | think a fourth
criterion should be taken into consideration, the financial possibilities of the state
concerned. It would be completely absurd that such a penalty would put that State into the
situation of a financial breakdown, that would draw negative consequences for the entire
structure of the European Union. In another train of thoughts, it should be noted that Art.
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259 of the Treaty on the Functioning of the European Union, states that "Any Member
State may refer the Court of Justice of the European Union if it considers that another
Member State has failed to fulfill any of its obligations under the Treaties". However, this
type of action was seldom used, being introduced only six times in the history of European
integration (Dumitriu, 2013: 17), and of these, only four cases have been resolved by
pronouncing a judgment (Case 141/78, France v. United Kingdom, judgment of 4 October,
1979, Case C-388/95 Belgium v Spain, judgment of 16 May 2000, Case C-145/04 Spain
v United Kingdom, judgment of 12 September 2006, Case C-364/10, Hungary v. Slovak
Republic, judgment of 16 October 2012) and only one was declared reasoned (Case
141/78, France v United Kingdom, judgment of 4 October 1979). It is noted here that, at
least for now, the Romanian state has managed not to be the issue of such an action.

As a final conclusion of the discussed topic, we can say that the modernization of
the national legislation in relation to the imperatives of the European law is a must, which
brings many advantages at a domestic level, (these taking the form of a current dynamic
legislative framework which promotes the principles and values of the constitutional state,
inherent in any modern European state) but also at European level, facilitating future
regulations and, perhaps even codifications of the European Union. A contrario, the
violations of the European legal order involve liability of the Romanian state, as a member
state of the European Union, which requires huge financial losses.
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